
Fall 2004

LEGAL ALERT!
by Thomas Curtiss, Jr.

TO ALL FORMALLY REGISTERED
DOMESTIC PARTNERS:

O n January 1, 2005, exten-
sive changes to the
California Domestic
Partnership Law will go

into effect. The general goal of the changes
is to confer upon
registered Califor-
nia Domestic
Partners the same
rights, responsi-
bilities and duties
now conferred
upon conven-
tional spouses
under Califor-
nia law. 

IRS SECTION 1031 —
TAX-FREE EXCHANGES
OF REAL PROPERTY

by Hank Pramov

C onventional wisdom holds
that it is almost always better
to pay taxes later rather than
sooner; however, fewer and

fewer tax deferral methods remain viable.
Internal Revenue Code Section 1031 offers
perhaps the most advantageous tax deferral
method still available today.

Section 1031 allows a taxpayer to defer
gain on certain sales or exchanges of invest-
ment real property. This deferral option is
especially attractive in California where
property values are at an all-time high.
Under Section 1031, a taxpayer can
exchange qualifying real property for other
qualifying real property and realize no gain
on the exchange portion of the transaction. 

LETTER FROM THE EDITOR

Welcome to the “new” Rodi Review, which we have expanded
from being a Trusts & Estates newsletter to a full firm publication.
We plan to provide you with articles of interest from all of our
practice areas.

In this issue, Tom Curtiss discusses new legislation affecting
California registered domestic partners. In addition, Patrick Cain
discusses California’s controversial “Sue Your Boss” law, which
allows employees to collect money for reporting even minor viola-
tions of certain state Labor Code laws. Finally, Hank Pramov
writes about tax-advantaged exchanges of real property.

We hope you all have a happy and healthy holiday season!

Jean Beasley

Rodi Pollock’s The Rodi Review Newsletter is published periodically to inform clients, other friends and fellow
professionals of current legal developments. The newsletter is available free of charge to interested parties. The articles
appearing in the The Rodi Review Newsletter do not constitute legal advice or opinions. Such advice and opinions are
provided by the firm only upon engagement with respect to specific factual situations. © 2004 Rodi, Pollock, Pettker,
Galbraith & Cahill, a Law Corporation. All rights reserved.
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As a result, the
taxpayer will be
able to retain for
reinvestment a
significantly
greater portion of
the sale proceeds.
For example, if a
property owner
should sell invest-
ment property for
$1,000,000 and have to pay $200,000 in
taxes on the sale, the property owner would
only have $800,000 for reinvestment. If the

property owner instead structures properly a
Section 1031 exchange, he or she could
avoid any current tax liability and be able
to reinvest the entire $1,000,000 in like
kind property.
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Under Section 1031, a taxpayer can
exchange qualifying real property for other

qualifying real property and realize no
gain on the exchange portion of the

transaction.

CONTINUES ON PAGE 3
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CALIFORNIA LEVELS THE
PLAYING FIELD FOR
EMPLOYERS IN EMPLOYEE
DISPUTES — SOMEWHAT

by Patrick J. Cain

B y enacting laws and regula-
tions that are perceived as
excessively ‘anti-business,’
California has earned what is

in many respects a well-deserved reputation
as a hostile economic and regulatory envi-
ronment for businesses operating in the
state. One recent example is the Labor
Code Private Attorneys General Act of
2004, nicknamed the “Sue-Your-Boss Law”
or “Bounty Hunter Law.” 

THE LABOR CODE
PRIVATE ATTORNEYS GENERAL
ACT OF 2004

This statute is a controversial legacy of
the Gray Davis administration, originally
to be effective January 1, 2004, and appli-
cable to all employers in the state. The Act
gave employees the right to sue their
employers and collect money penalties for
even the most minor violations of specified
California Labor Code sections, as to
which previously only the appropriate state
agency could assess and collect penalties.
In addition, the Act allowed a prevailing
employee’s lawyer to collect attorneys’ fees,
while denying the same right to a prevail-
ing employer.

By mid-year, the Act had earned its
nicknames. By at least one estimate it had
resulted in more than five dozen new law-
suits, seeking recoveries totaling half a bil-
lion (yes, billion) dollars. This included at
least one lawsuit in which the alleged viola-
tion was that posted notices on the
employer’s bulletin board were not in the
type size required by the applicable statute.

2004 AMENDMENTS TEMPER
EMPLOYEE RIGHTS AND RESTORE
SOME EMPLOYER RIGHTS

Fortunately, the current Legislature
acknowledged the problems created by the
law and on July 29, 2004, passed several key

amendments.
Governor
Schwarzenegger
signed the new
law on August
11, 2004, and it
became effective
the next day. Of
particular signifi-
cance, certain of
the amendments
are retroactive to January 1, 2004, and
should extinguish any claims filed under the
original law that could not be pursued
under the amended law. 

The new law contains important
changes that should help eliminate many
of the more frivolous claims technically
allowed under the original Act. In particu-
lar, an employee may no longer recover
penalties for violations of posting, notice,
reporting or filing requirements under the
Labor Code, except where the filing or
reporting involves mandatory payroll or
workplace injury reporting. These are
among the provisions retroactive to
January 1, 2004.

Although still imposing penalties for
Labor Code violations, the new law also
gives courts the discretion to award less
than the maximum penalty against the
employer if, “based on the facts and circum-
stances of the particular case, to do other-
wise would result in an award that is unjust,
arbitrary and oppressive, or confiscatory.”
This grant of discretion seems to be a clear
invitation by the Legislature for courts to
assess whether the employee is pursuing a
particular action to vindicate important
rights or simply to line his or her pockets at
the employer’s expense. The court then may
adjust the penalty accordingly. This provi-
sion also may influence the determination
of what constitutes a “reasonable” attorney’s
fee in the circumstances. Unfortunately,
prevailing employers still are not allowed to
recover their attorney’s fees.

The new law requires that, before filing a
civil action relating to three general cate-
gories of Labor Code violations, an
employee must give both his or her

employer and the appropriate state agency
written notice of the alleged violation and a
statement of the supporting facts and theo-
ries. The agency and pertinent procedures
are different for each: 

THREE CATEGORIES OF
VIOLATIONS REQUIRE NOTICE,
ALLOW EMPLOYER SOME
OPPORTUNITY TO CURE

The first category of violations involves
wage and hour provisions, as well as other
statutes governing conditions of employ-
ment, and the employee must notice the
Labor Workforce Development Agency
(the “Agency”). The complaining
employee may then file a lawsuit only after
the Agency fails or decides not to com-
mence its own investigation or to cite the
employer, or commences an investigation
but ultimately fails to issue a citation
within 158 days.

The second category of violations
involves workplace safety-related matters.
The Division of Occupational Safety and
Health (“DOSHA”) is the agency respon-
sible for investigating such violations. If,
after notice, DOSHA investigates and
issues its own citation, the employee is
barred from filing an action. If DOSHA
investigates, but does not issue a citation,
then the employee may challenge that
DOSHA decision in court. If DOSHA
fails to inspect or investigate, then before
filing a lawsuit the employee must follow
the procedures applicable to the third cate-
gory of violations.

The third category involves violations of
the other Labor Code sections enumerated
in the Act, as well as DOSHA failures to
inspect or investigate. For these violations
the employer has the opportunity to cure
the asserted violation, that is, to address the
complaint and make whole any employee
who was damaged by the violation. If the

The Act gave employees the right to sue
their employers and collect money
penalties for even the most minor

violations of specified California Labor
Code sections…
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employer fails to do so, or if after investiga-
tion the Agency concludes that the
employer has not cured the violation, then
the employee may file a civil action. If the
Agency concludes that the employer has
cured the violation, then the employee may
appeal that decision to the superior court.

Because in asserting a violation the
employee must comply with prior notice
requirement, the employer has an opportu-
nity to take action to correct the problem if
one exists. Even in circumstances where
the employee still is able to file a lawsuit
despite the employer’s efforts at correcting
the problem, the effort still should be
made. Positive actions by the employer
may well influence the court’s decision as
to whether to award less than the maxi-
mum penalty, and how much to award as a
“reasonable” attorney fee.

The requirement that the complaining
employee involve the appropriate state
agency before filing a complaint puts a pre-
mium on responding promptly and effec-
tively to agency inquiries. Resolving
problems at the agency level will help the
employer avoid — or at least minimize —
costs of employee litigation. Even when the

agency determination does not eliminate
the employee’s right to sue, it seems
unlikely that an employee would pursue a
private lawsuit even after a resolution
acceptable to the agency has been reached.

The new Act carries over the penalty
provisions from the prior law, and these can
be significant: $100 to $200 per employee
for each pay period during which a viola-
tion is found. Also, one employee may pur-
sue claims on behalf of all other
“aggrieved” employees.

Finally, the new law abolishes an exist-
ing requirement that employers file with the
Director of Labor Standards Enforcement a
copy of any employment application that
the employer requires applicants to sign.
Existing law also prohibits employers from
discriminating against employees for exer-
cising certain rights, and exercising rights
under the Act is now added to that list.

GOOD NEWS AND BAD NEWS

The new law, while probably not a perfect
remedy from the perspective of many
employers, still offers real procedural protec-
tions from the frivolous or curable violations
not incorporated in the original statute. Just

how effective those improvements are should
become clearer in the next several months.

In the meantime, employers should take
sensible, preventive measures, including
reviewing compliance with applicable wage
and hour requirements (including overtime
payment and exempt/non-exempt classifica-
tions), making sure that all employees are
taking required breaks, and assessing com-

pliance with workplace safety and health
requirements. Not only will such a review
help prevent future problems, it also will
help demonstrate the employer’s good faith
— and potentially reduce any award of
penalties or attorney’s fees — should the
employer later face a claim under the Act.

Because of the complex nature of the
legislation and its administrative and proce-
dural requirements, an employer should
consult closely with a specialist in employ-
ment law capable of guiding the employer
successfully through the process.

Positive actions by the employer may well
influence the court’s decision as to
whether to award less than the

maximum penalty.

LEGAL ALERT!
CONTINUED FROM PAGE 1

The new law is far-reaching, and gives
Domestic Partners, for example, the right to: 

1. adopt a child jointly, 

2. treatment as spouses under worker’s
compensation and public assistance and 

3. to inherit as spouses in the absence
of a Will.

Under this new law, in the event that
the partners decide to terminate their
domestic partnership, they will be sub-
ject to the same Court oversight as a
married couple governing the dissolution

of marriage and the division of property.
Spousal support and child custody will
also be within the jurisdictional purview
of the Court.

Unquestionably, the most significant
change is the automatic accrual of commu-
nity property effective from the original
date of the domestic couple’s registration. In
order to opt out of this new community

property regime, a registered couple must
enter into a formal written property agree-
ment by June 30, 2005. California Domestic
Partners must familiarize themselves with
their new rights and obligations.

Because this new law does not affect or
alter any federal laws, domestic partners
cannot claim the same tax and pension
breaks as married couples. It is also possible
(although fairly remote) that the new com-
munity accumulation rights of domestic
partners will create a gift liability to the
domestic partner who earns the larger com-
pensation. Only time will tell.

…the most significant change is the
automatic accrual of community property

effective from the original date of the
domestic couple’s registration.
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A PEEK THROUGH THE
TRANSOM AT RODI POLLOCK

Our labor and employment law department pro-
vides litigation and counseling services in all labor
and employment areas including wrongful termina-
tion, employment discrimination, sexual harass-
ment, overtime and other wage/hour matters,
ERISA matters, employee discipline, training,
employee handbooks and policies and procedures.
We also represent employers in traditional labor law matters involving relationships
with unions such as collective bargaining negotiations, grievances and arbitrations, and
responses to union organizing.

Our two principals whose practices are primarily labor and employment law are
Al Klein and Patrick Cain. Al and Pat put on programs for various employer groups,
and have received excellent reviews for their program entitled “How to Fire
Someone… Without Getting Sued.” You can contact Al or Pat directly if you are
interested in their services or in attending one of their programs.

The rules are intricate, however, and
care must be taken in structuring an
exchange. Tax will be payable on “boot,”
that is, non-qualifying property received in
the exchange such as cash or relief from
mortgage liability in excess of the liabilities
on the replacement property. 

QUALIFYING TRANSACTIONS

The good news is that just about any
kind of real property (other than an owner-
occupied personal residence) can qualify as
“like kind” for purposes of Section 1031. For
example, a taxpayer can exchange vacant
property for developed property, or
exchange industrial property for commercial
or investment residential property.

Certain types of property, such as stock
in trade or property held primarily for sale,
do not qualify. Therefore, a taxpayer
engaged in the business of buying and sell-
ing real properties (such as a developer) will
normally not qualify.

As a general matter, federal case law in
the 9th Circuit Court of Appeals, which
has jurisdiction in California, and various
statutory revisions over the years have
improved taxpayers’ ability to enter into
Section 1031 exchanges. For example,
although Section 1031 specifically excludes
interests in partnerships for exchange treat-
ment, a partnership can still, under certain
circumstances, enter into an exchange and
qualify under Section 1031 for non-recog-
nition of gain.

The 9th Circuit has held that a partner-
ship can dissolve and the qualifying prop-
erty (now held as tenants-in-common
interests by the former partners) can be
exchanged for other qualifying property and
satisfy the test for non-recognition treat-
ment. Exchanges of qualifying real property

and a subsequent transfer into a partnership
may also enjoy non-recognition treatment.

Similarly, it appears that a distribution
from a corporation followed by exchanges
and exchanges followed by a contribution
back to the corporation may also qualify for
Section 1031 treatment under the right cir-
cumstances. Although the IRS has not yet
officially accepted this transaction structure,
a properly structured transaction should
withstand any IRS challenge.

The 9th Circuit “Starker” case and cer-
tain statutory revisions to Section 1031
have introduced greater flexibility in mak-
ing tax deferred exchanges. It is now possi-
ble to dispose of qualifying real property and
later acquire the replacement real property
(a “delayed exchange”) or acquire qualifying
real property and then later dispose of pre-
existing qualifying real property (a “reverse
exchange”) and still qualify for Section
1031 treatment. The delayed exchange is
now very common and allows a current sale
of your property through an
“Accommodator.” After the initial sale, the
Accommodator can acquire and transfer to
the real purchaser the property designated
as the replacement property.

Tenancy-in-Common interests (“TICs”)
can also qualify for Section 1031 benefits.
Developer entrepreneurs have prepackaged

Multiple 1031 exchanges, involving
rollovers from one replacement property to
another can defer the tax consequences
for as long as the property owner wishes.

IRS SECTION 1031 — TAX-FREE
EXCHANGES OF REAL PROPERTY
CONTINUED FROM PAGE 1

properties that are under long-term triple
net leases to high-quality tenants and are
offering TICs as exchange properties. 

TICs offer several attractions: A prop-
erty owner seeking Section 1031 treat-
ment who cannot find qualifying
replacement property within the required
time frame can select a TIC as the
replacement property and then use the
TIC later as exchange property for a sub-
sequent acquisition. Furthermore, a prop-
erty owner who no longer wishes to
manage his or her investment property
can exchange that property for a TIC and
thereafter simply receive an income
stream without incurring a tax on the sale
of the investment property.

Multiple 1031 exchanges, involving
rollovers from one replacement property to
another can defer the tax consequences for
as long as the property owner wishes.
Indeed, if the property owner defers the tax-
ability of the property until his or her death,
the tax deferral becomes tax avoidance. As
an added bonus, IRC Section 1014 steps up
the basis of all estate assets, including
exchange property, to the value at the
owner’s date of death.

Section 1031 provides a wonderful tool
for tax deferral. If we can be of service in
this area, please call us.


